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Colorado has experienced unprecedented growth in its prison population over the past 
twenty-five years. Despite building several new prisons, Colorado currently is out of 
prison space and this shortage is projected to continue. This article discusses ongoing 
efforts to evaluate incarceration policy in Colorado that seek to ease the fiscal burden of 
increased incarceration while maintaining public safety. 

Colorado’s prison population has been experiencing unprecedented growth in recent years. The 
state’s prison population increased from approximately 4,500 in 1985 to nearly 21,000 today.

1
 

This growth far exceeds the regional and national average.
2
 Colorado’s prison population has 

grown ten times faster than population growth in the past twenty-five years,
3
 and the incarceration 

rate has risen more than fourfold—from 92 per 100,000 adults in 1980 to 457 per 100,000 adults 
in 2005.

4
 The percentage of the state budget appropriated to the Colorado Department of 

Corrections (DOC) has more than tripled in the past twenty-five years.
5 
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After nearly two decades of prison construction, costing more than $5.2 billion dollars,
6
 more 

prisons are needed to keep pace with the current incarceration rate. On October 5, 2006, the 
General Assembly approved $153,887 in emergency appropriations to allow DOC to transfer 720 
prisoners to facilities in Oklahoma, because Colorado prisons are full.

7
 The state will need to add 

another 8,000 prison beds by 2011 to keep pace with the current population growth, at a cost of 
$550 million over the next four years.

8 

This article briefly discusses the Colorado Lawyers Committee (CLC) and its work toward 
establishing a sentencing commission in Colorado. The article introduces the CBA Criminal 
Sentencing Project, which is examining criminal sentencing and drug policy issues in Colorado. 
An overview of several commonly suggested reforms to address rapid prison growth in Colorado 
also is provided. 

The Prison Population 

Twenty percent of Colorado inmates (approximately 4,000 people) are incarcerated primarily for 
nonviolent drug crimes.

9
 Approximately 2,000 of the drug offenders are in prison for simple 

possession. The cost of incarcerating nonviolent drug offenders in Colorado exceeds $100 million 
per year.

10
 Colorado ranks last in the nation in per capita spending on drug treatment.

11 

More than one-third of all people in Colorado prisons are there as a result of a violation of 
probation or parole.

12
 As explained below, two-thirds of people released on parole return to prison 

and more than 30 percent of people convicted of crimes fail probation, subjecting them to 
additional probation or prison time.  

There remains considerable debate about the validity or value of many of these statistics. Some 
would argue the statistics above do not accurately reflect the extent to which increased 
incarceration is a result of the massive population growth in Colorado in recent years. Others note 
that few criminals receive prison time for relatively minor first offenses, and that it is likely that 
most prisoners are repeat offenders who worked their way into prison. Debate about the prison 
statistics in Colorado exists in part because there is no nonpartisan agency or organization 
charged with producing nonbiased statistics on a regular basis. In fact, Colorado agencies 
produce contradictory statistics that rely on different assumptions about the size and composition 
of Colorado’s prison population. For example, there is no uniform definition of what constitutes a 
nonviolent offender, with different state agencies having different definitions of what constitutes 
nonviolent behavior. 

There is a growing chorus of voices calling for a change, or at least a full evaluation, of 
Colorado’s incarceration policies. The CLC, a bipartisan group of attorneys, recently produced a 
draft report recommending the creation of a sentencing commission to evaluate the cost 
effectiveness of Colorado’s current incarceration policies.

13
 Also, the CBA recently created the 

Colorado Criminal Sentencing Project, which will evaluate criminal justice policy, including 
sentencing, probation and parole, and drug policy issues. 

Sentencing Commissions 

In response to the fiscal pressures of increased incarceration and in an effort to bring more 
coherency to criminal codes, approximately twenty states have created or are actively studying 
the creation of sentencing commissions.

14
 The focus of these sentencing commissions varies 

among the states, with some creating new mandatory sentencing guidelines and others being 
advisory and providing input to the legislature. The American Law Institute has recommended 
that every state adopt a sentencing commission, and the American Bar Association long has 
supported the creation of sentencing commissions.

15 



Sentencing commissions can provide the following benefits: 

 a forum for increased study and debate of sentencing rules 

 an opportunity for system-wide policymaking, including comparing severity of penalties of 
crimes to ensure greater coherence 

 examination of the equity of mandatory minimum sentences 

 creation of high-quality information to inform legislative choices on criminal sanctions 

 an improved ability to predict future sentencing patterns and implications, which allows 
for fiscal impact forecasts 

 increased credibility of criminal sanctions, given the participation of all sectors of the 
criminal justice system, including representatives from state and local government and 
members of the public interest community.

16
 

Empirical data shows that states with sentencing commissions have lower rates of incarceration 
growth than states that do not have sentencing commissions.

17 
The CLC Report 
The CLC, chaired by James E. Scarboro of Arnold & Porter LLC, held a series of meetings in 
2005–06 with experts to discuss the value of a sentencing commission in Colorado. After these 
meetings, the CLC prepared a draft report recommending the establishment of a sentencing 
commission in Colorado. The report outlined the success of sentencing commissions in other 
states, including North Carolina, Kansas, and Virginia.

18
 The CLC estimates the cost of 

establishing a sentencing commission in Colorado to be between $250,000 and $750,000 per 
year.

19
 Governor Bill Ritter has expressed support for the creation of a sentencing commission to 

fully evaluate Colorado’s criminal sentencing system.
20

 Representative Terrance Carroll is 
expected to introduce a sentencing commission bill in the 2007 session of the General Assembly. 
If the bill passes, such a commission could be created as soon as the summer of 2007. 

CBA Colorado Criminal Sentencing Project 

In February 2006, the CBA sponsored a one-day CLE program, discussing Colorado’s criminal 
justice sentencing scheme and the impact of drug policy on the effective administration of justice. 
Approximately twenty-five attendees expressed interest in the creation of an ad hoc committee to 
further study criminal sentencing and drug policy issues in the state. In response, the CBA formed 
the Colorado Criminal Sentencing Project, the proposed mission of which is as follows: 

The CBA Criminal Sentencing Project seeks to establish a unique partnership of lawyers, 
doctors, scholars, treatment providers and other professionals to examine criminal 
sentencing and drug policy issues in Colorado. The Project seeks to foster the effective 
administration of justice with a focus on how current policies might be adjusted to more 
effectively: 

o increase public safety; 
o reduce crime and public disorder; 
o utilize scarce public resources; 
o improve public health; 
o improve access to effective substance abuse treatment programs for all 

Coloradans. 

The Colorado Criminal Sentencing Project recognizes that a large amount of our state 
budget is allocated to the capital and operating expenses of the Colorado Department of 
Corrections. The Criminal Sentencing Project will explore ways to address this growth 
rate without compromising public safety. The Project may establish subcommittees to 
evaluate specific issues including a sentencing subcommittee, a drug policy 
subcommittee, and other subcommittees deemed appropriate by the Project.

21 



The Bar associations of King County in Washington state, New York state, Vermont, Wisconsin, 
Alabama, and Miami also have conducted or currently are forming Bar projects focused on 
sentencing or drug policy reform.

22
 The reforms listed below are among the most common 

suggested reform proposals. 
Probation Reform 
Fifty-nine percent of convicted criminals are sentenced to probation.

23
 Of that 59 percent, almost 

32 percent eventually fail to complete probation successfully.
24

 The first-time offender for a crime 
such as second-degree burglary, theft, or a drug possession offense usually is sentenced to a 
term of probation with conditions.

25
 When that happens, the judge first imposes restitution, a 

statutory requirement whenever a victim suffers a pecuniary loss.
26

 Then, the judge imposes 
statutory mandated costs, which include payments to the Victim Compensation Cost Fund,

27
 a 

Victim’s Assistance Surcharge,
28

 court costs,
29

 public defender application fees,
30

 and a drug 
offender surcharge where applicable,

31
 which could total $1,500. Probation also requires a 

monthly probation supervision fee,
32

 a contribution to the law enforcement assistance fund,
33

 and 
other charges, depending on the crime. Many of these costs can be waived or reduced at the 
discretion of the court. 
If the crime involves domestic violence, there are conditions mandated by statute, which may 
include counseling.

34
 Drug and alcohol offenses impose mandatory evaluation and counseling 

and drug testing conditions as part of probation.
35

 Offenders may be required to complete 
community service. All offenders are required to report to their probation officers.

36 
In 1997, 83 percent of all probationers successfully completed probation.

37
 In 2001, 70 percent 

successfully completed probation;
38

 in 2004, 68 percent successfully completed probation.
39

 
Clearly, the number of probationers who complete probation has decreased. 
One way to increase the number of probationers who complete probation successfully would be 
to increase the state allocation for probation services. Colorado spends 90 percent of its 
corrections budget on prisons and 7 percent on probation.

40
 However, only 23 percent of the 

criminal population is in prison, and 59 percent is on probation.
41

 An adult on probation under 
regular conditions costs taxpayers $684 per year. A person incarcerated in DOC costs taxpayers 
approximately $28,280 per year.

42 
Finally, while traditional probation and prisons receive 97 percent of state corrections funding, 
very little funding goes to intermediate or heightened levels of supervision.

43
 Intermediate 

supervision includes in-home detention, the intensive supervision program, or other forms of 
monitoring and supervision that strictly monitor probationers without putting them in prison. Such 
programs receive only 3 percent of state funding.

44
 These higher levels of intensive supervision 

could be considered a less costly alternative to prison for those who violate probation. For 
example, the adult intensive supervision program, which can include monitored sobriety and an 
ankle bracelet to monitor movement, costs approximately $2,800 per year per offender, 
compared with the $28,000-plus per year cost for incarceration.

45
 Changing these spending 

priorities and supervision techniques might help slow prison population growth without "going 
easy on crime." 
Parole Reform 
In 1993, the Colorado legislature passed a law requiring all felons to serve a period of mandatory 
parole when they are released from prison.

46
 The length of the mandatory parole is determined by 

the class of the felony and ranges from one to five years.
47

 The implementation of mandatory 
parole has increased the number of parolees. 
Colorado also maintains a system of discretionary parole, where a parole board reviews each 
parolee’s case to determine if early release is justified. Generally, inmates are eligible for 
discretionary parole after serving at least one-half of their sentence. However, the number of 
discretionary parole releases has declined sharply in recent years.

48 
Parole may be revoked if a parolee commits a new crime or a technical violation of the parole 
conditions. Technical violations include failing drug tests, missing regular check-ins with a parole 
officer, and failing to inform DOC of a change of address. Nearly two-thirds of those released on 
mandatory parole, and one-half of those released on discretionary parole, return to prison within 
three years of their release, due to a new crime or a technical violation.

49 



The high rate of parole revocation has led to nearly one-third of all inmates being incarcerated 
because of a parole violation.

50
 In 2003, the General Assembly enacted a law limiting to 180 days 

the amount of time a person can serve in prison on a technical parole violation.
51

 Advocates of 
this reform hoped it would save the state millions of dollars in prison costs.

52
 However, since the 

law’s enactment, revocation hearings have increased substantially, negating any cost savings 
from the measure.

53
 Some suggest that more parolees are violating parole now that the 

consequences for a violation appear to be less severe.
54

 Others argue that prosecutors have 
been filing charges for new crimes, along with any allegations of parole violations, as opposed to 
sending parolees back to prison on the technical violation and declining to charge the additional 
crimes. 
Colorado’s parole board grants discretionary early release in less than 10 percent of parole 
hearings.

55
 Fewer early releases mean larger prison populations. Some states have 

experimented with eliminating discretionary parole. The elimination of discretionary parole moves 
discretion back to the sentencing judge and away from politically appointed parole boards. The 
American Law Institute’s study on sentencing reform under the Model Penal Code concludes that, 
in combination with the creation of a sentencing commission, the elimination of discretionary 
parole is "most frequently associated with below-average rates of prison growth."

56 
Another possibility is to impose sanctions other than prison for technical parole violations. For 
example, if a parolee tests positive for illegal drug use, the parole period could be lengthened or 
the parolee could be referred to treatment. Other intermediate sanctions might include increased 
restitution penalties, increased levels of supervision, or additional community service for minor 
parole violations. 
Drug Policy Changes 
Suggestions for reform of drug policies can be met with fierce suspicion by all sides of the debate. 
Those calling for a reduction of penalties for drug crimes may be accused of being soft on crime 
and favoring full legalization of all drugs. Those wanting to increase penalties may be accused of 
unnecessarily invading the privacy of otherwise law-abiding citizens and being insensitive to the 
disparate racial impact of drug laws. Reform of drug policies may have the potential to reduce 
crime, effectively treat those with substance abuse issues, and improve the administration of 
justice. 
The war on drugs has been a major driver of prison expansion and has contributed to the 
imprisonment of a disproportionate number of women and people of color in Colorado.

57
 The 

legislature took a step to ameliorate these negative effects in 2003 when it passed Senate Bill 
(S.B.) 318, which lowered the prison penalty for simple possession of one gram or less of drugs 
such as cocaine, crack cocaine, and methamphetamine.

58
 However, at this time, no new money 

has been allocated to drug treatment as a result of this reform.
59

  
This reform will sunset in 2007 if the General Assembly does not re-authorize it. An interagency 
task force appointed to study this issue has determined that the reform will begin to produce $2–
$5 million savings per year over the next several years.

60
 It is expected that a bill will be 

introduced in the 2007 General Assembly to reauthorize this reform. 
Addressing drug dependence and abuse issues and conserving scarce public resources at the 
same time is a matter of interest and concern. Some reform suggestions to accomplish this are 
listed below. 
Creating a separate sentencing range for drug offenses: In 2005, Colorado’s Independence 
Institute released a study recommending that Colorado consider establishing a separate and less 
harsh felony penalty range for drug offenses.

61
 The study noted that numerous statutes that 

enhance prison sentences could be amended to exclude drug offenders.
62

 For example, Colorado 
could de-link drug crimes from the "three strikes you’re out" laws that triple or quadruple prison 
sentence times based on prior felony convictions.

63
 At least eleven states have enacted some 

type of sentencing reform in the last decade to reduce sentences in drug crime cases.
64 

In 2001, the King County Bar Association (KCBA) released a report titled "Is It Time To End The 
War On Drugs?"

65
 This report was instrumental in prompting the Washington legislature to reform 

drug sentencing laws in 2002 by creating a separate sentencing range for drug offenses and 
providing for increased discretion by courts to use treatment as an alternative to incarceration.

66
  

Reducing simple drug possession to a misdemeanor: With the exception of marijuana, all 
simple possession drug crimes are felonies. The Independence Institute’s study suggests 



reducing these drug crimes to the less serious misdemeanor level.
67

 Misdemeanor penalties can 
be no greater than one year in county jail. It is possible that counties and cities would oppose this 
reform, because an increase in misdemeanor cases could result in a significant increase in 
county and city jail populations. 
Mandatory and voluntary treatment for drug offenders: Arizona became the first state to 
mandate treating drug offenders, rather than incarcerating them, with passage of Proposition 200 
in 1996. Proposition 200 required that nonviolent drug offenders arrested for simple possession 
or use of an illegal drug must receive treatment instead of jail time for their first and second 
offenses.

68
 According to state estimates, the initiative saved more than $2.5 million in its first 

fiscal year, and 77.5 percent of offenders tested negative for drug use after completing the 
treatment program.

69
 In its second year, the program saved the state of Arizona approximately $6 

million in prison costs.
70

 The Arizona Supreme Court concluded that Proposition 200: 

has allowed the judicial branch to build an effective probation model to treat and 
supervise substance abusing offenders . . . resulting in safer communities and more 
substance abusing probationers in recovery.

71 

California enacted a similar law in 2000 when voters approved Proposition 36, which mandates 
treatment for first- and second-time drug offenders.

72
 Proposition 36 also required the legislature 

to allocate $120 million per year in new funding for substance abuse treatment.
73

 A recent 
University of California at Los Angeles study revealed that Proposition 36 saved the state of 
California $173 million in the first year, and $2.50 for every dollar invested since 2001.

74
 Drug 

policy reform advocates have extrapolated those saving and estimated a total savings of 
approximately $1.4 billion in the first five years, when the avoidance of prison construction costs 
is factored into the equation.

75 
The cost and effectiveness of treatment can vary widely. A 2001 report on Colorado substance 
abuse treatment found that community-based treatment costs range from $400 (for education-
based programs) to $20,075 (for residential programs) per patient per year—contrasted with 
$28,000 to incarcerate someone in prison.

76
 Surveys conducted by the Colorado Drug and 

Alcohol Abuse Division revealed that of those patients who had been arrested prior to treatment, 
80 percent had no re-arrest after treatment, and unemployment among the patients surveyed 
decreased 41 percent after completion of treatment.

77
 However, many skeptics question the true 

cost effectiveness of treatment, given that there are many different kinds of treatment and many 
different ways to measure success.

78
 Others argue that some kinds of treatment, such as 

intensive inpatient care, can be just as expensive as incarceration, resulting in no cost savings. 
Given the high rates of drug dependence in Colorado

79
 and the fact that Colorado ranks last in 

per capita spending on drug treatment programs,
80

 allocating additional resources for drug 
treatment programs may be warranted. The City and County of Denver is about to restart its 
"drug court" program, which was terminated in 2002, as a way to divert low-level drug offenders 
into treatment and away from jail and prison.

81 

Conclusion 

The current approach to criminal justice issues has created unsustainable growth in prison 
populations and has clogged court dockets. The solution is not likely to come from any one 
interest group alone. The stakeholders in this area are skeptical of calls for reform. There is 
considerable momentum for the creation of a nonpartisan sentencing commission to provide 
verifiable, defensible, and trusted statistics to give policy makers a clear understanding of the 
criminal justice system. The creation of a sentencing commission, or giving life to the CBA’s 
Criminal Sentencing Project, could provide the nonpartisan forum for reaching consensus on 
possible reforms.  
The authors encourage interested Bar members to become involved in one of these efforts. 
Attorneys interested in participating in the CBA Criminal Sentencing Project should contact 
committee organizer Brian Vicente at (720) 280-4067. 
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